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APPELLEE'S STATEMENT OF QUESTIONS 

PRESENTED 

1. Whether the former judgment of the court below, 
C. A. No. 36876 is res judicata as to the issues in the 
present case. 

2. Whether appellant’s present action is a collateral 
attack on former judgment C. A. No. 36876, entered on 
March 28, 1947. 

3. Whether appellant’s consent to the judgment, C. A. 
No. 36876, holding that the real estate herein involved 
belonged to appellee, in fee simple, (whereby appellee 
paid appellant $1,500 and gave her the rents she had 
previously collected and withheld, amounting to several 
thousand dollars and valuable personal property, in con¬ 
sideration of appellant’s consent to the said judgment, 
and delivered also her Quit Claim Deed to appellee) and 
afterwards claim to be entitled to wait after appellant’s 
sister-in-law’s, death—the seller of said property,—and 
then claim, in the present action, filed in Jamutry, 1949, 
that she, as an alleged sole beneficiary and executor of 
her sister-in-law’s will, became a different person, with 
new rights, to claim the real estate previously conveyed 
to appellee in fee simple, or whether “since she is the 
sole beneficiary of the estate, she represents only herself 
in both cases” (Chicago R. I. <£ P. Co. v. Schendel, 270 
U. S. 611). 

To state the matter somewhat differently but to sub¬ 
stantially the same effect, the issue here is whether or 
not appellant, after solemnly agreeing that the judgment 
of the Court should be entered vesting in appellee title 
to the real estate now in question, in fee simple, based 
upon a stipulation approved by appellant and prepared 


Jl 


by her counsel and the execution of a deed conveying to 
appellee all right, title and interest alleged to belong to 
appellant in said real estate, may now utterly repudiate 
her actions and the actions of the Court and her counsel, 
and have the same declared void, after receiving all the 
benefits under the terms of said stipulation, judgment 
and quit-claim deed, and without tendering return of any 
of said benefits to appellee and thereby avoid and by-pass 
all accepted principles of estoppel and the principle 
against unjust enrichment and all principles of equity 
between litigants, recognized and enforced by Courts 
throughout the history of English and American juris¬ 
prudence. 
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v. 
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Appellee 
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BRIEF OF APPELLEE 


COUNTERSTATEMENT OF CASE 

The present appeal is from the summary judgment 
for appellee, defendant below, holding “that a judgment 
cannot be collaterally attacked for fraud but is open only 
to direct attack”. (Appellant’s App. 15) 

Appellant contends that she is neither making a col¬ 
lateral or direct attack on former judgment No. 36876 
in the court below, and 
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“does not challenge or attack the former judgment 
in am/ manner nor seek relief based on any fraudu¬ 
lent 'procurement of said judgment . . .” (Appel¬ 
lant’s Brf. p. 9) 

in which judgment the Court held, on March 28, 1947, 
that appellee is the owner in fee simple of the real prop¬ 
erty involved herein, to which (a) appellant consented, 
(b) gave a Quit Claim Deed to appellee, and signed a 
supporting stipulation delivered to her and appellee, in 
consideration thereof, (c) paid appellant $1,500 in cash 
and valuable personal property, to-wit M> of the furnish¬ 
ings in the real estate improvements, as well as the rents 
she had received from October, 1945 to March 28, 1947 
(App. pp. 30-34) amounting to several thousand dollars. 
However, appellant, in the present action, is asking the 
court to give her the same real estate awarded appellee, 
by appellant’s consent in the said former action and to 
set aside all the solemn mutually agreed-upon instru¬ 
ments set out in H3 of our “Statement of Questions 
Presented ”—supra. 

The appellant, Maude Jamison, is a sister-in-law of 
Sarah Louise Jamison, who died on January 17,1948. 

The Former Action 

On September 23, 1946, (appellee herein) Sallie Day 
Garrett filed a complaint against Maude Jamison (appel¬ 
lant herein) for ejectment, restraining order and a re¬ 
ceiver in C. A. No. 36876 in the court below, on the 
ground that said Garrett had purchased the property 
at 3020 Mt. Pleasant Street, N. W., District of Columbia, 
as a home, involved herein in 1945, and received a deed 
from the owner, Sarah Louise Jamison in February, 
1946 . which was duly recorded; that the said Maude 
Jamison, the seller’s sister-in-la-w (appellee herein), re- 
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fused to give possession of the property. (Appellant’s 
App. pp. 19-22) 


Maude Jamison, in her answer to C. A. No. 36876, 
(App. pp. 23-27), alleged that, she 
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. was the owner of said premises . . . that the 
defendant has a contrast of joint adventure with 
Sarah Louise Jamison under the terms of which 
Sarah Louise Jamison retained only a right to live 
in said premises as her home until her death, and 
that title to the property and to the business on the 
death of Sarah Louise Jamison was to belong en¬ 
tirely and in fee simple to this defendant.” (App. 
p. 2) 

“. . . that the title to said premises and business 
was vested im the defendant .” (App. p. 26) 


and that,— 


“. . . plaintiff persuaded the said Sarah Louise 
Jamison to execute a deed to the aforesaid premises 
. . .” (App. p. 24) and “that said property is well 
located and has a substantial value, far in excess of 
the value plaintiff alleges she paid for said property 
. . .” (App. p. 25) 


The appellant, Maude Jamison, filed a counter claim in 
said action No. 36876 (App. p. 26, 27) and alleged that 
she,— 

“. . . is the owner and has the right of occupancy 
of premises, 3020 Mt Pleasant Street, N. W., . . . 
and ... is the owner of said premises in fee simple. 99 
(App. p. 26) 

In the pretrial proceeding dated December 6, 1946, in 
said former case No. 36876, the following was stipulated: 

“The simple issue now is title to property.” 

Appellant was there represented by able counsel. 

Defendant refused to give possession to the plaintiff 
claiming in said pretrial proceeding that, under an agree- 
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ment between Sarah Louise Jamison, sister-in-law of the 
defendant and herself 

“the defendant was to remain in possession of the 
property until the death of Sarah Louise Jamison, 
at which time the defendant was to acquire record 
title of the property by the will of the said Sarah 
Louise Jamison.’’ (App. p. 28) 

In the former action No. 36876 not only was Maude 
Jamison’s contract and agreement to acquire record title 
of the property by the Will of said Sarah Louise Jamison 
adjudicated, (App. p. 33) but Maude Jamison sold her 
claim in the above action that she was then the legal 
owner or the equitable owner of said property and title 
was vested in appellee by her stipulation and the quit 
claim deed as to her interest then and awy possible future 
interest under the will of Sarah Louise Jamison and of 
which she then had full knowledge and under which she 
is now claiming a new right and new title. (App. p. 
30-32) also by the Court’s final judgment. 

In the Stipulation of Settlement made a part of the 
Judgment in the above former action, approved by the 
Court, appellee herein agreed to and did,— 

“pay to the defendant, Maude Jamison, the sum of 
$1500 in full payment of all of her right, title and in¬ 
terest in and to premises, 3020 Mt. Pleasant Street, 
N. W. . . .”, and that the defendant “ retain as her 
own property all rents and income ... to date of 
these present ...” 

and, 

“one-half of the personal property.” 

Sarah Louise Jamison, (the seller), died on Jamiary 
17 y 1948, and Maude Jamison filed the case styled Maude 
Jamison v. Sallie Day Garrett, fie C. A. No. 15-49, 
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January 4, 1949, which is the action here on appeal, 
(App. p. 3) in which she alleged that she, appellant, is 
the sole beneficiary and designated executor under the 
will of Sarah Louise Jamison, dated May 31, 1938, (the 
will she was claiming under in former C. A. No. 33876); 
that prior to October 18,1945, Sarah Louise Jamison, de¬ 
ceased, was the record owner of premises 3020 Mt. Pleas¬ 
ant Street, N. W., Washington, D. C. (the same property 
which the court in former C. A. No. 36876 held by the 
consent judgment to belong to appellee Sallie Day Gar¬ 
rett) and which was deeded by Sarah Louise Jamison 
to Sallie Day Garrett. Said appellant, alleged, contrary 
to her former consent judgment, that at the time of the 
sale on October 18, 1945 of the property by Sarah Louise 
Jamison that she was of unsound mind and not capable 
of executing a valid deed or contract; that the sale 
price of $14,500 was grossly inadequate and that Sarah 
Louise Jamison was unduly influenced by appellee in 
making the sale. In her prayer, Maude Jamison asked 
the court to set aside said sale and that Sarah Louise 
Jamison be required to account for all rents and profits 
from the property from March, 28, 1947, and the amount 
to be adjudicated in favor of appellant (App. pp. 2, 3). 

There was no allegation in the above petition as to the 
adjudication in former action No. 36876, that Maude 
Jamison consented to said judgment, or that she gave a 
quit claim deed and received $1,500, received one-half of 
the household contents, and was permitted to retain all 
rents and income from the date of sale until the date of 
judgment. 

Appellee duly filed her answer denying the allegations 
in the complaint as to her undue influence, and as to 
Sarah Louise Jamison being of unsound mind at the 
time of the sale, or that the sale price was inadequate 
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and set up the affirmative defense that the former action 
No. 36876 is res judicata (App. pp. 6, 7). 

The appellee on February 29, 1952 filed a motion for 
summary judgment based mainly on the case of DeBobuia 
v. Goss, 193 F2d 35, U. S. App. D. C., decided November 
15, 1951, on the ground that a judgment cannot be col¬ 
laterally attacked for alleged fraud, but is open only to 
direct attack, which the court granted and which judg¬ 
ment is the subject of this appeal (App. pp. 14, 15). 

SUMMARY OF ARGUMENT 

The plaintiff (appellee herein) in 1946 had previously 
brought a suit against defendant (appellant) who filed a 
counter-claim in C. A. No. 36876, where the issue was 
title to property (the same as in the present action). 
A consent judgment was entered, by stipulation, whereby 
appellee was adjudged to be the owner in fee simple, 
and appellant received from appellee $1,500 in cash, 
valuable personal property and rents. Since the same 
issues were involved and the same parties, the judgment 
in C. A. No. 36876 is res judicata as to the issues in the 
present suit and the former judgment cannot be by-passed 
or collaterally attacked. Since appellant claimed title to 
the property in her coumterclaim, in said former action, 
which she sold for a valuable consideration, gave a quit 
claim deed to appellee and consented to the judgment, 
she has no legal or equitable standing in the present 
action as sole beneficiary and executor, as she “repre¬ 
sented only herself in each case” as to her claim of 
title to the same real property. ( Chicago B. I. <£ P. Co. 
v. Schendel, 270 U. S. 611) 
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ARGUMENT 

I 

The Judgment in Former Action No. 36876 Was a 
Complete Determination of the Issues Between the Parties 
in the Present Suit, and Hence, Is Res Judicata. 

The appellant by her counterclaim in former action 
No. 36876, asked for the same relief as is sought in the 
instant suit. In each suit the issue was title to the same 
real estate and between the same parties. 

In the Pretrial Proceedings in the former suit it is 
stated: 

“The simple issue, now, is title to the property.” 
(App. p. 28) 

The judgment therein was a consent judgment in which 
the Stipulation of the parties (App. p. 30) was made a 
part thereof whereby appellant received from appellee 
$1,500, valuable personal property, and rent from October 
19, 1945 to the date of the judgment on March 28, 1947, 
whereby the court held the appellant, Sallie Day Garrett, 
“to be the oumer m fee simple” and that defendant, ap¬ 
pellant herein, is hereby restrained and enjoined from 
in any way interfering with the peaceful possession of 
the occupancy of the premises by the plaintiff’’ (App. 
p. 34). Appellant and her counsel fully agreed of record 
to this final judgment. 

In the present action appellant prays: 

“2. That the defendant be restrained from selling, 
conveying, mortgaging, or otherwise disposing of or 
encumbering said property.* ’ 

“3. That upon a final hearing of this matter, that 
the sales contract, deeds and other instrument of con¬ 
veyance from Sarah Louise Jamison to Sallie Day 
Garrett of the aforesaid property be set aside and 
be declared of no effect.” (App. p. 3) 
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In the former action appellant claimed that she was 
the owner of the property under an agreement between 
Sarah Louise Jamison, sister-in-law of defendant, appel¬ 
lant herein, whereby upon death of her sister-in-law “the 
defendant was to acquire record title of the property 
be the WILL of the said Sarah Louise Jamison”. (App. 

p. 28) 

The present action by appellant is solely for herself 
as the sole beneficiary and executor 'lender the WILL of 
Sarah Louise Jamison, and her counter-claim in the for¬ 
mer action was solely for herself. Her position in the 
two cases is the same, as clearly established in Chicago 
R. I. & P. Co. v. Schendel, 270 U. S. 611, which hold,— 

“. . . while theoretically the former suit was not 
against the same defendant as administratrix, never¬ 
theless she was the sole beneficiary of the estate and 
represented only herself in each case.” 

In such circumstances, where the issues in separate 
suits are identical, a change in parties, nominally dif¬ 
ferent but in effect the same, will not avoid the bar of a 
final judgment in the first suit. Sunshine Coal Co. v. 
Adkins, 310 U. S. 381, citing the Schendal case, supra. 

The Stipulation and consent judgment in the former 
action is res judicata. Bums et al v. Fmcke et al, 197 
F2d 165, U. S. App. D. C. 

Appellant, having raised the issue in the former action 
by claiming to be the equitable owmer of said property 
under her contract with her sister-in-law alleging she,— 

“. . . was to acquire record title of the property 
by the will of the said Sarah Louise Jamison.” 
(App. p. 28) 

and having given a quit claim deed to appellant as to her 
interest in said property, is estopped as to any right 
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to title to the property tinder the will of the said Sarah 
Louise Jamison. 

4 ‘An after-acquired legal title will insure to the 
grantee in a quit claim of an equitable interest, the 
equitable interest having existed in the grantor and 
passed with the deed.” 

(26 C. J. S. sec. 118, page 416) 

On the above point the court in Johnson v. Johnson, 173 
Ky. 701, 191 S. W. 672 says: 

“If a vendor who sells by a quitclaim deed land to 
which he holds the equitable title afterwards secures 
the legal title, he will hold the legal title for the 
benefit of his vendee, and cannot assert title under it 
or in opposition to his vendee. This is so because, 
by his quitclaim deed, he has parted with all the 
title he had, and, if he owned the equitable title, he 
transferred it to his vendee, who being entitled to 
all the benefits, it conferred on him whatever remedy 
his vendor would have against the person who con¬ 
veyed to him the equitable title. And so, to permit 
the vendor to set up against his vendee any right he 
acquired under his equitable title would be allowing 
him to break the covenants of his quitclaim deed, 
which transferred to his vendee all the title and in¬ 
terest he had.” 

It is held in Smith v. Shelley (1871) 12 Wall. (U. S.) 
358, 20 L. ed. 430, that,— 

“if one occupying land and entitled to a deed from 
the mayor under a town site act, gives a power of 
attorney to sell his interest therein, and subsequently 
(but before the conveyance by the attorney) acquires 
the legal title, and receives the money on the sale 
by his attorney, then, although the deed of the attor¬ 
ney is a mere quitclaim, the party executing the 
power and subsequently receiving title will be es¬ 
topped to set up a claim thereunder, because to all 
practical purposes he was the real owner of the 
property, and the parties must have intended to pass 
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to the grantee a substantial, and not a mere un¬ 
certain or shadowy, right.” 

In the construction of contracts, such as the quitclaim 
deed, and the Stipulation of Settlement in the present 
case where Maude Jamison sold to appellee all her 
equitable interest and “all of her right, title and interest 
in and to” said property, the courts may look, not only 
to the language employed, but also to the subject matter 
and the surrounding circumstances, and may avail them¬ 
selves of the same light which the parties possessed 
when the contract was made. (Merricm v. U. S., 107 
U. S. 441, 27 L. ed. 531) 


n 

The Present Action Is a Collateral Attack on the 
Judgment Entered in C. A. No. 36876. 

Although appellant contends (Brf. p. 9) that “The 
present action is not a collateral attack for fraud on 
the judgment of the Court below entered on March 28, 
1927 in ... C. A. No. 36876 (Appellant’s App. 33, 34) 
because the present action does not challenge or attack 
the former judgment in any manner nor does the com¬ 
plaint allege fraud in the procurement of the judgment 
and seek relief therefrom . . .”, appellant on pages 12 
and 13 of her brief, states that “The claim, issues and 
questions in the present case pertain to the validity of 
the sale by the decedent to Sallie Day Garrett, it being 
claimed that the decedent was of unsound mind at the 
time and the sale was the result of fraud, duress and 
undue influence of the now defendant . . . These ques¬ 
tions were not before the Court in C. A. No. 36876, “and 
could not have been asserted by the then defendant, 
Maude Jamison, because she was not the proper party 
to do so.” 
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It is evident that appellant could have and should 
have asserted the same defense in former C. A. No. 36876, 
instead of waiting until her sister-in-law died and making 
the claim as set forth above in the present action, as 
appellant alleged in the former action that she— 

. . is the owner ... in fee simple” (App. p. 26) 
in the Pretrial Proceedings that,— 

“The simple issue, now, is title to the property.” 
(App. p. 28) 

and that,— 

“Defendant refuses to give possession to the plain¬ 
tiff claiming that under an agreement between Sarah 
Louise Jamison, sister-in-law of the defendant, the 
defendant was to remain in possession of the property 
until the death of Sarah Louise Jamison at which 
time the defendant was to acquire record title of the 
property by the Will of the said Sarah Louise 
Jamison.’ ’ 


CONCLUSION 

In legal effect the whole purpose of the present suit is 
to invalidate, not only the final consent judgment in 
Cause No. 36,876 but also to set aside and render nega¬ 
tory the stipulation between the parties to that suit^ and 
to disregard the substantial benefits paid to appellant 
by appellee,—with the fullest knowledge, by appellee, at 
the time these documents became effective, of all the 
alleged facts now attempted to be set up to thwart the 
solemn judgment of the Court upon her stipulation as 
well as her deed to appellee. 

As appellant claims that she is not making a col¬ 
lateral attack or direct attack on the judgment in C. A. 
No. 36876 , then, we submit, such judgment necessarily is 
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in force and appellee retains title in fee simple there¬ 
under, and appellants appeal should be dismissed. 

DeBobuLa v. Goss , 193 F2d 35,_U. S. App. D. C. 

., decided Nov. 15, 1952. 

Respectfully submitted, 


Robert H. McNeill and 


T. Bruce Fuller 
Attorneys for Appellee 
815 15th Street, N. W. 
Washington 5, D. C. 







